Social Studies ‐ Operational
Enduring Understanding: Equality is a balancing act that requires continual review and revision.

Race and the 14th Amendment
Essential Question: How has the 14th Amendment’s equal protection clause affected racial
discrimination in the United States?
Lesson Overview
In this two‐part lesson, students analyze manuscripts as primary sources on the application of
the 14th Amendment’s equal protection clause to issues of racial discrimination in U.S. history.
In Part I, students discuss a letter from George L. Vaughn to Thurgood Marshall, both attorneys
in the U.S. Supreme Court case of Shelley v. Kraemer (1948), a case in which the 14th
Amendment was applied to invalidate state enforcement of racial covenants that prohibited
the sale of property to African Americans. Then, students closely read a few paragraphs from a
pamphlet produced by the NAACP on the case of UC Regents v. Bakke (1978), a case
invalidating quotas in affirmative action for medical school under the 14th Amendment’s equal
protection clause. In Part II, students read and discuss a background briefing on affirmative
action in higher education. Students conduct a role‐play simulation activity on deciding the best
admissions policy for a college to ensure equal protection of the laws.
Lesson Objectives
Students will be able to:
● Analyze in detail manuscript primary sources to determine the central ideas and the
meaning of key words and phrases (e.g., “restrictive covenants” and “affirmative
action”).
● Make inferences about the content, context, and relevance of the primary sources to
the development of equal protection of the laws under the 14th Amendment to the U.S.
Constitution.
● Develop evidence‐based claims and arguments about the connection between
university admissions policies and equal protection of the laws under the 14th
Amendment to the U.S. Constitution.
● Defend claims based upon text of primary and secondary sources in making policy‐based
arguments.
Lesson Materials
Part I
 Handout A: Source Analysis Questions (1 per student)
 “George L. Vaughn to Thurgood Marshall concerning Shelley v. Kraemer, January 13,
1947.” (1 per student)
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Handout B: Close Reading of the NAACP Statement (1 per student)
“NAACP Statement on the Implications of the Bakke Decision for College
/University Admissions. Pamphlet. Baltimore: NAACP, [1978].” (1 per
student)

Part II
 Handout C: Affirmative Action in American Colleges (1 per student)
 Handout D: The Board of Trustees (1 per student)
Sources
● “George L. Vaughn to Thurgood Marshall concerning
Shelley v. Kraemer, January 13, 1947. Typed letter.”
http://www.loc.gov/exhibits/naacp/world‐war‐ii‐and‐the‐
post‐war‐years.html#obj12
● “NAACP Statement on the Implications of the Bakke
Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978].”
http://www.loc.gov/exhibits/naacp/a‐renewal‐of‐the‐
struggle.html#obj8
Lesson Prep
Part I
Copy Handouts A, B, and readings from the Library of Congress
Alternatively, students can read the documents at the URLs provided
Part II
Copy Handout C: Affirmative Action in American Colleges
Copy Handout D: The Board of Trustees
Lesson Implementation
Part I
A. Introduction
1. Explain to students that they are going to explore and answer the following question:
How has the 14th Amendment’s equal protection clause affected racial discrimination in
the United States?
2. Write on the board, or project onto a screen, the following:
14th Amendment to the United States Constitution (ratified 1868)
(Section 1) . . . No state shall . . . deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of
the laws.
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3. Tell students that these are the “due process of law” and “equal protection of the laws”
clauses. Congress added them to the Constitution to protect freed slaves from discrimination in
state laws after the Civil War. They have been used ever since to challenge state laws that
might unfairly discriminate based on race or ethnicity. Tell students that in this lesson, they will
focus on the equal protection clause.
4. Tell students they are going to work individually and in small groups to examine primary
sources that will help them answer the question.
B. Small Group Discussion of Racial Covenants
1. Divide students into pairs and distribute Handouts A and B. Pairs should read the source on
Handout B and answer the Source Analysis Questions on Handout A. They should discuss with
their partners the answers to the questions.
2. Brief Discussion
After students have had time to discuss the source in their pairs, tell them that the 1917
Supreme Court case of Buchanan v. Warley held that laws that racially segregated
neighborhoods violated the equal protection clause. As a result, property sellers put racially
restrictive covenants in deeds, so that homes could not be sold to black buyers.
Tell students that George L. Vaughn was an attorney in St. Louis representing J.D. Shelley, who
was an African American home buyer. Fellow attorney Thurgood Marshall (who worked for the
NAACP at the time) represented black home buyers in another case. In the letter, Vaughn was
sharing information about the Shelley case with Marshall.
Eventually, both Vaughn’s and Marshall’s cases were united in the Supreme Court case of
Shelley v. Kraemer (1948). The Supreme Court decided in that case that racial covenants
themselves were not unconstitutional, but also that the equal protection clause prohibited
state courts from enforcing them.
After debriefing the students on Shelley v. Kraemer, ask:
● What was the most interesting fact you learned in Vaughn’s letter?
● What did this letter tell you about equality in the United States?
● How does “equal protection of the laws” in the 14th Amendment apply in this case?
C. Close Reading of NAACP Statement
1. Distribute Handouts C and D. Read through the instructions on Handout C and answer any
questions students may have.
2. Students should read through the entire source first, as described on Handout C. Students
can complete all the parts of part 1 on Handout C for homework.
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3. Review with students the answers to part 1, including the key terms. Check for
understanding before continuing to parts 2 and 3.
4. Divide students into small groups. Students should complete parts 2 and 3 individually.
5. After students have completed parts 2 and 3, students should share their answers in their
small groups. Each student should have a chance to speak and be heard in their small groups.
6. Brief Discussion
Tell students that the Bakke decision was the first of many Supreme Court decisions on the use
of affirmative action programs in higher education (post‐high school). Allan Bakke was a white
applicant to medical school at UC Davis in California. When he was not accepted, he sued the
university, citing the university’s racial quota system for minority applicants. The court struck
down the use of racial quotas in college and university admissions as violations of the equal
protection clause. According to the court, equal protection of the laws protected minorities and
non‐minorities alike.
The court decided, however, that diversity in college classrooms is still a “compelling state
interest.” Affirmative action, therefore, was constitutional under the 14th Amendment (and the
Civil Rights Act of 1964). Race could still be a factor in college and university admissions. As one
of several factors, the use of race did not violate the equal protection clause.
After debriefing the students on Bakke v. UC Regents, ask:
● What was the most interesting fact you learned in the NAACP Statement?
● What did the Statement tell you about equality in the United States?
● How does “equal protection of the laws” in the 14th Amendment apply in this case?
Part II
A. Introduction
Explain to students that they will look more closely at the history of affirmative action since the
Bakke decision.
B. Background on Affirmative Action and the 14th Amendment
Divide students into groups of five (groups of odd numbers of students work best for this
activity). Distribute Handout E. Students should work individually to read Handout E.
Once all students have read Handout E, check for understanding by reviewing the answers with
them:
C. Activity: Board of Trustees
1. Tell students they are now trustees of a public university charged with setting, among other
things, admissions policy for the university. They need to decide on the goal of admissions
policy and address the question of affirmative action at the school.
2. Divide students into small groups. Each group is a board of trustees.
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3. Each group should do the following:
a. Discuss and answer this question: What should be the goal of the admissions policy at
your university?
b. Look at each of the proposed policies on affirmative action and discuss the pros and
cons of each.
c. Decide which policy your university should adopt. If none of the listed policies are
attractive, combine policies or create your own.
d. Be prepared to report on your decisions and the reasons for them.
4. Each group should report its decisions, and the class should discuss them.
Lesson Reflection and Assessment
1. Debrief the activity with the class. Ask:
● Which policy proposal seems most aligned to the 14th Amendment’s equal
protection of the laws? Why?
● Which seems least aligned to the 14th Amendment’s equal protection of the
laws? Why?
● Did your board create a new proposal? If so, how well does it align with the 14th
Amendment?
● How has the 14th Amendment’s equal protection clause affected racial
discrimination in the United States?
2. Writing Assessment
Have students write a three‐paragraph essay answering the question:
What is the best policy colleges and universities should adopt to increase diversity on
their campuses?
Have them use evidence from the primary sources, the secondary‐source reading, and
the policy proposals they discussed in their essay.
The essay should introduce and explain their claim in a thesis statement in the first
paragraph. The next paragraph should include a topic sentence and address any
alternate or opposing claims and explain the reasons for those opposing claims. Finally,
the last paragraph should include a topic sentence and should evaluate the strengths
and weaknesses of the student’s original claim before concluding that that claim
identifies the best policy.
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Standards Alignment
Common Core State Standards
Reading in History/Social Studies
CCSS.ELA‐Literacy.RH.11‐12.1
CCSS.ELA‐Literacy.RH.11‐12.2
CCSS.ELA‐Literacy.RH.11‐12.3
CCSS.ELA‐Literacy.RH.11‐12.4
CCSS.ELA‐Literacy.RH.11‐12.5
CCSS.ELA‐Literacy.RH.11‐12.6
CCSS.ELA‐Literacy.RH.11‐12.10
Writing in History/Social Studies
CCSS.ELA‐Literacy.WHST.11‐12.1.A‐D
CCSS.ELA‐Literacy.WHST.11‐12.7
CCSS.ELA‐Literacy.WHST.11‐12.9
CCSS.ELA‐Literacy.WHST.11‐12.10
ELA ‐ Literacy: Speaking & Listening
CCSS.ELA‐Literacy.SL.11‐12.1
CCSS.ELA‐Literacy.SL.11‐12.3
CCSS.ELA‐Literacy.SL.11‐12.4
CCSS.ELA‐Literacy.SL.11‐12.6
C3 Framework
D2.Civ.9.9‐12
D2.Civ.13.9‐12
D2.His.3.9‐12
D2.His.5.9‐12
D2.His.12.9‐12
D2.His.15.9‐12
D2.His.16.9‐12
D4.1.9‐12
CA History‐Social Science Standards
Historical and Social Sciences Analysis Skills (Grades Nine Through Twelve)
● Chronological and Spatial Thinking 1, 2
● Research, Evidence, and Point of View 4
● Historical Interpretation 1, 2, 4
Content
● 11.10.2
● 11.10.3
● 11.10.4
● 12.5.1
● 12.5.4
● 12.10
IL Social Studies Standards
SS.IS.3.9‐12
SS.IS.6.9‐12
SS.IS.9.9‐12
SS.CV.3.9‐12
SS.CV.4.9‐12
SS.CV.7.9‐12
SS.CV.8.9‐12
SS.H.1.9‐12
SS.H.3.9‐12
SS.H.5.9‐12
SS.H.7.9‐12
SS.H.8.9‐12
SS.H.9.9‐12
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NAACP Statement on the Implications of the Bakke Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978]. NAACP Records, Manuscript Division, Library of Congress (140.00.00) Courtesy
of the NAACP
[Digital ID # na0140p1]
http://www.loc.gov/exhibits/naacp/arenewalofthestruggle.html
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NAACP Statement on the Implications of the Bakke Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978]. Page 2. NAACP Records, Manuscript Division, Library of Congress (140.00.01)
Courtesy of the NAACP
[Digital ID # na0140p2]
http://www.loc.gov/exhibits/naacp/arenewalofthestruggle.html
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NAACP Statement on the Implications of the Bakke Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978]. Page 3. NAACP Records, Manuscript Division, Library of Congress (140.00.02)
Courtesy of the NAACP
[Digital ID # na0140p3]
http://www.loc.gov/exhibits/naacp/arenewalofthestruggle.html
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NAACP Statement on the Implications of the Bakke Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978]. Page 4. NAACP Records, Manuscript Division, Library of Congress (140.00.03)
Courtesy of the NAACP
[Digital ID # na0140p4]
http://www.loc.gov/exhibits/naacp/arenewalofthestruggle.html
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NAACP Statement on the Implications of the Bakke Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978]. Page 5. NAACP Records, Manuscript Division, Library of Congress (140.00.04)
Courtesy of the NAACP
[Digital ID # na0140p5]
http://www.loc.gov/exhibits/naacp/arenewalofthestruggle.html
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NAACP Statement on the Implications of the Bakke Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978]. Page 6. NAACP Records, Manuscript Division, Library of Congress (140.00.05)
Courtesy of the NAACP
[Digital ID # na0140p6]
http://www.loc.gov/exhibits/naacp/arenewalofthestruggle.html
12

NAACP Statement on the Implications of the Bakke Decision for College /University Admissions. Pamphlet.
Baltimore: NAACP, [1978]. Page 7. NAACP Records, Manuscript Division, Library of Congress (140.00.06)
Courtesy of the NAACP
[Digital ID # na0140p7]
http://www.loc.gov/exhibits/naacp/arenewalofthestruggle.html
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Handout A
Source Analysis Questions
Source: “George L. Vaughn to Thurgood Marshall concerning Shelley v.
Kraemer, January 13, 1947”

What do you notice about this text first?

What kind of document is it?

Who created it? Where was it created? When was it created? What was
the purpose of this text?

Describe anything about this text that looks strange or unfamiliar.

What can you tell from the text about what a restrictive covenant is? Why is the author
concerned about restrictive covenants?

What does the text tell you about the effect of restrictive covenants in St. Louis?

What else can you learn from examining this text?

What do you wonder about after reading the text? (Who? What? When? Where? Why? How?)
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Handout B

Close Reading of NAACP Statement
Source: “NAACP Statement on the Implications of the Bakke Decision for
College /University Admissions. Pamphlet. Baltimore: NAACP, [1978]”

1. Read through the entire NAACP Statement without stopping to think
about any particular section. Pay attention to your first impression as to
what the Statement is about. Also, look up the definitions for the key
terms below used in the Statement. Pay attention to how these terms
are used in the Statement.
Describe anything you see on the page besides words, such as images or
decorations.

What do you notice about this text selection first?

Who created it? Where was it created? When was it created? What was the purpose of this
text?

Describe anything about this text that looks strange or unfamiliar.

Key Terms
quota
______________________________________________________________________________
______________________________________________________________________________
affirmative action
______________________________________________________________________________
______________________________________________________________________________
admissions
______________________________________________________________________________
______________________________________________________________________________
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2. Re‐read the first six paragraphs of the Statement. Underline the main points. Circle words or
phrases that are unknown or confusing to you. Write down any questions or comments you
have in the margins.
3. Next, briefly answer the following questions on the first six paragraphs.

What can you tell from the text about the Supreme Court decision in Bakke v. University of
California Board of Regents?

What does the text selection tell you about the use of affirmative action in medical school
admissions?

What can you tell about the variety of opinions on the Supreme Court in this case?

What else can you learn from examining this text?

What do you wonder about after reading the text? (Who? What? When? Where? Why? How?)
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Handout C

Affirmative Action in American Colleges After Fisher v. Texas
In 2003, the Supreme Court issued two landmark affirmative action decisions in Gratz v.
Bollinger and Grutter v. Bollinger, both cases stemming from practices at the University of
Michigan. The majority of the court in Gratz held that the university’s point system in
undergraduate admissions violated the equal protection clause. The majority in Grutter upheld
the university’s law school admissions policy that used race and ethnicity as a plus factor.
After the Gratz and Grutter decisions, the University of Texas at Austin enacted a two‐tiered
admissions approach for undergraduate applications. The top tier was linked to the Top Ten
Percent Law passed by the state legislature in the mid‐1990s. Under this law, all Texas high
school students in the top 10 percent of their high school class are assured admission into any
public university in the state. The majority of the University of Texas’ entering freshmen come
from this admissions tier.
For those applicants who do not fall within the top tier, the university applies a separate
admissions criteria. Admissions counselors evaluate a greater number of factors than class rank
when looking at applications in the second tier. The University of Texas reviews factors such as
standardized test scores, personal essays, examples of leadership, work experience, and race
and ethnicity when making admissions decisions in the second tier.
Abigail Fisher, a white Texan, applied to the University of Texas at Austin in 2008, when she was
a senior in high school. Fisher was not in the top 10 percent of her high school class, so her
application was evaluated under the second tier of the university’s admissions approach. After
the university denied her admission, Fisher sued the University of Texas. She claimed that the
university’s consideration of race improperly influenced the outcome of her application.
Fisher argued that Texas’s top tier approach to undergraduate admissions — the Top Ten
Percent tier — already achieved a “critical mass” of diverse perspectives in the classroom.
Therefore, the additional consideration of race in the second tier admissions policy was
unnecessary.
The University of Texas responded that the diversity gained from the Top Ten Percent tier is
largely due to the school segregation present in Texas public school districts. By adding more
variety within minority groups at the university, the second tier of the university’s admissions
approach supplies an extra degree of diversity to the student body.
Both the district court and the court of appeals ruled that the University of Texas’s two‐tiered
admissions approach fit within the constitutional framework set up by Bakke and Grutter. It
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thus did not violate the equal protection clause of the 14th Amendment. Fisher appealed the
lower courts’ rulings to the Supreme Court, which accepted review of the case.
Fisher v. University of Texas
In a 7‐1 opinion, the court majority upheld Gratz and Grutter in key respects. According to
Justice Anthony Kennedy, who wrote the majority opinion, the academic and professional
benefits that arise from a diverse classroom are still considered to be a compelling government
interest. Additionally, racial preferences are still constitutionally permissible in some contexts.
Justice Kennedy instructed public universities to consider race‐neutral paths to achieve
diversity. Bakke had asserted that race‐conscious policies were permissible only if they were
able to achieve a compelling state interest “with greater precision than any alternative means.”
According to the majority, a race‐conscious admissions approach must be “necessary” for a
university to achieve diversity, and no other “workable race‐neutral alternatives” are available
to achieve diversity.
The Supreme Court, however, remanded (sent back) the Fisher case to the Fifth Circuit Court of
Appeals because the lower courts had not been thorough in their review. The lower courts had
deferred to the university’s judgment that it had made a good faith effort in narrowly tailoring
its admissions criteria. But the majority in Fisher rejected this passive judicial approach and
argued that it is the duty of federal courts to determine whether racial preferences in the
particular university are “essential to its educational mission.”
In their concurring opinions, Justice Scalia and Justice Thomas went further than the majority
on the question of affirmative action. These justices believe that all racial preferences in higher
education admissions decisions are indefensible under the 14th Amendment.
Justice Ginsburg provided the lone dissent in Fisher. In her opinion, she asserted that the
University of Texas’s two‐tiered admissions approach followed the Grutter precedent and ought
to be deemed constitutionally appropriate.
Practical Consequences of Fisher
In many ways, the Fisher decision represents a judicially moderate opinion. Instead of attacking
the controversial topic of affirmative action head‐on, the court opted for an indirect approach,
focusing on questions of judicial procedure and keeping the Bakke, Gratz, and Grutter
precedents intact.

Social Studies – Operational: Race and the 14th Amendment

20

In fact, after hearing the court’s decision, the University of Texas responded, “Today’s ruling will
have no impact on admissions decisions we have already made or any immediate impact on our
holistic admissions policies.”
Although the University of Texas feels comfortable with its current admissions policies, many
legal scholars believe that the Fisher decision will make universities even more leery about how
they incorporate racial preferences into admissions decisions. Pressure will be placed on
universities to demonstrate clearly the need for affirmative action programs.
Fisher may deter universities from using race‐conscious admissions criteria. Instead, pressured
by conservative voters and legal groups about the empirical justification for racial preferences,
universities likely may begin emphasizing applicants’ socioeconomic status and family data in
order to earn greater diversity in the classroom.
Fisher tremendously affects federal courts also. Lower courts will have to be more meticulous
when deciding cases regarding affirmative action in higher education. Courts will be required to
subject public universities’ admissions policies to the strict scrutiny requirements. They will not
be able to defer to a university’s assessment that its own admissions formula is necessary to
the achievement of a compelling interest and that the university implements the formula using
narrowly tailored means. Courts now must discern the necessity of race‐conscious policies,
case‐by‐case.
In 2016, the Supreme Court once again heard the case of Fisher v. Texas, this time after the
federal court of appeals had reaffirmed the lower court’s ruling that the admissions policy was
constitutional. In a 4‐3 decision, the Supreme Court decided that the use of race as a factor in
the admissions process did not violate the equal protection clause of the 14th Amendment.
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Handout D

The Board of Trustees
In this activity, you are a trustee of a public university charged with setting, among other things,
admissions policy for the university. You and your fellow trustees will decide on the goal of
admissions policy and address the question of affirmative action at the school.
1.

Form small groups. Each group is a board of trustees.

2.

Each group should do the following:

3.

a.

Discuss and answer this question: What should be the goal of the admissions
policy at your university?

b.

Look at each of the proposed policies on affirmative action and discuss the pros
and cons of each.

c.

Decide which policy your university should adopt. If none of the listed policies
are attractive, combine policies or create your own.

d.

Be prepared to report on your decisions and the reasons for them.

Each group should report its decisions and the class should discuss them.

Proposed Policies on Affirmative Action
1. Top Ten Percent. Adopt a policy similar to Texas’ Top Ten Percent Law (see article for
details).
2. Race or Ethnicity as a Plus Factor. Adopt an affirmative action program similar to that of the
University of Michigan Law School (see article for details).
3. Class‐Based Affirmative Action. Give applicants a plus factor if they are from low‐income
families.
4. Grades and Test Scores Only. Base university admission on high school grades and SAT
scores only.
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